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August 24, 2016

CONFIDENTIAL SETTLEMENT COMMUNICATION
CONTAINS CONFIDENTIAL BUSINESS INFORMATION Redacted

Mr. John King

Breazeale, Sachse & Wilson, L.L.P,
P.O. Box 3197

One American Place, 23™ Floor
Baton Rouge, LA 70821-3197

Dear John:

This letter is in response to Formosa’s July 25, 2016 letter in which Formosa made a
$131,250 counteroffer to EPA’s June 28, 2016 $516,000 settlement offer. Despite this being the
second round of offers/counteroffers, the parties are still far aparl. Nevertheless, EPA offers the
following in order to settle this case.

2. Failure to Maintain Data Used to Estimate Population and Environmental
Receptors for the Offsite Consequence Analyses — 40 C.E.R. § 68.39(¢)

The partics are no closer than they were regarding this violation. You stated that a
facility is “not required to develop a list of all institutions and areas; you must simply check off
which types of receptors are within the circle” and “most receptors can be identified from a local
street map”. As previously stated in our June 28, 2016 letter, these statements refer to
identifying public receptors in the RMP Plan. It has nothing to do with maintaining the
documentation required by 40 C.F.R. § 68.39(¢). The RMP Plan is meant to be a summary; it is
not part of the documentation required by 40 C.F.R. § 68.39(¢). As stated in the Off-site
Consequence Analysis Guidance, “besides the information you are required to submit in your
RMP, you must maintain othet records of your offsite consequence analysis on site. Under
40 C.F.R. § 68.39, you must maintain data used to estimate populations and environmental
receptors potentially affected.” Off-site Consequence Analysis Guidance at 12-4 (emphasis
added). EPA offers to settle this Count for $1,000.

S. Failure to Ensure that PHA Findings and Recommendations are Resolved in a
Timely Manner — 40 C.F.R. § 68.67(¢)

This violation involved findings and recommendations from the June 2008 Siting Study
and the February 2012 PHA Revalidations for the VCM and PVC processes.

There were .

missed deadlines for the VCM and PVC PHA findings and recommendations.






Missing a deadline constitutes a violation. When questioned about the status of

the two PSM Audits, the Building Retrofit chart, and the VCM PHA Recommendation Tracking
Spreadsheet, Formosa responded via a February 17, 2016 e-mail that
I Given the long time that it has taken
to address the recommendations, EPA offers to settle this Count for $30,000,

6. Failure to Update PHA Every Five Years - 40 C.F.R. § 68.67(f)

Formosa accepted EPA’s offer of $10,000 for this Count.

_7. Failure to Conduct an Adequate PHA for the YCM Process — 40 C.F.R, § 68.67
The CAFQ alleges that the “PHA for the VCM process failed to recognize the potential

for overpressuring the heater without a connected control device” and therefore failed to conduct
an adequate PHA. Formosa contends that the

However, Formosa is misconstruing EPA’s allegations in order to try
and impeach its own conclusions in its Incident Report regarding the PHA.

Even if one assumes that the Incident was solely caused by the failure to conduct a
management of change, that doesn’t mean that EPA cannot allege this as a violation. Also the
penalty is based on the “potential for harm”, not any actual harm.

On a related matter, Formosa contends that although the Incident Report

! Given Formosa’s ambiguous response to EPA specific request regarding the four
different documents, EPA is unsure which items have been completed and which were still
pending.
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This Count

‘remains at $37,500.
8. Failure to Properly Implement Certain Operating Procedures — 40 C.F.R. § 68.69

Fust, EPA rejects Formosa’s assertion that EPA cannot cite a company for a violation if
one of its employees fails to follow the required operating procedure. This would render the
operating procedures regulation meaningless. Second, Formosa claims that the procedures were
followed except for the panelboard operator who did not log the override. However, the Incident
Report

It
ensures that the override is communicated to their relief or supervisor. As the Incident Report

Formosa also states that there was little potential for harm as only
. However, you are contradicting your own Incident Report, which states that
. EPA offers to settle this Count for

30,000.

9. Failure to Conduct a Management of Change — 40 C.F.R. § 68.75
Formosa offered $25,000 to settle this Count. EPA offers to settle this Count for 30,000.

10. Failure to Correct Timely Deficiencies in 2008 and 2011 Compliance Audits
40 C.F.R. § 68.79(d)

EPA accepts Formosa’s offer of $10,000 to settle this Count.

12. Failure to Periodically Evaluate the Performance of Contractors in Fulfilling
the Obligations ldentified in 40 C.F.R. § 68.87(c} — 40 C.F.R. § 68.87(b)(5)

Since Formosa has submitted documentation regarding [{SJ G £PA will drop
this Count. This violation would not have been alleged had Formosa submitted the documents in

response to either the July 28, 2014 or May 21, 2015 document requests.

Length of Time Adjustment

EPA is not adjusting the length of time component. It will remain at $126,000.






Size of Violator Adjustment

Formosa did not follow the 50% rule in calculating the size of violator adjustment. If
Formosa had correctly followed the penalty policy in applying the 50% rule for the size of violator
adjustment, its size of violator adjustment would have been $125,000, not $62,500. The 50% rule
reduces the size of violator component to an amount equal to the rest of the penalty without the size
of violator component included. For Formosa’s counteroffer, it should have been $125,000 [$62,500
(seriousness) + $62,500 (length of time)}. This would have increased Formosa’s penalty to $250,000
before taking a 30% reduction. EPA will continue to use the $195,000 figure until such time as the
combined seriousness and length of time components is less than $195,000.

Good Faith Adjustment

EPA agrees to reduce the penalty by 10% ($46,950) for good faith. Therefore, EPA offers to
settle this case for $422,500.

Counteroffer
The following is a summary of EPA’s counteroffer,
Summary of Revised Penalty Calculations
Economic Benefit of Noncomplhiance ........cocoovvieirioi e eseesncens N/A

Count One — Failure to Document Individuals by Name or
Position in Organizational Chart — 40 C.F.R. § 68.15(c) .cccivvvinniniciciicnnncn Dropped

Count Two — Failure to Maintain Data Used to Estimate Population
and Environmental Receptors for the Offsite Consequence Analyses
4O CF R, § 68.39(E) o oviceiiereererieriereerirr et s e s $ 1,000

Count Three — Failure to Compile a Maximum Intended Inventory ‘
of Regulated Substances — 40 C.F.R. § 68.65(c)(1)(i11) .coccoiviiniiiiniiiiiiiiiiiniiis Dropped

Count Four — Failure to Identify Hurricanes as a Hazard of the Process
A0 CFRL §O8.07 oot scere e ettt sttt Dropped

Count Five — Failure to Ensure that PHA Findings and Recommendations
arc Resolved in a Timely Manner — 40 C.F.R. § 68.67 .ocooovneiiiiciinncecnncneeens $ 30,000

Count Six — Failure to Update Process Hazard Analysis Every Five Years
40 CFRL §O08.67(E) ceiieeeiieee e e e e e e $ 10,000

Count Seven — Failure to Conduct an Adequate PHA for the VCM Process
40 C.FRL G 08.67 oottt $ 37,500

Count Eight — Failure to Properly Implement Certain Operating Procedures
4O CFRL § 68.69 oot e e s e $ 30,000






Count Nine — Failure to Conduct a Management of Change
AU CF R, § 0875 oottt ettt e $ 30,000

Count Ten — Failure to Timely Correct Deficiencies in 2008 and
2011 Compliance Audits — 40 C.F.R. § 68.79(d) woevvoeeiriiecrierece e $ 10,000

Count Eleven — Failure to Include the Date Incident Investigation Began
40 CFR. §O08.BI(AN2) ittt ettt ettt b e Dropped

Count Twelve — Failure to Periodically Evaluate the Performance of
Contractors in Fulfilling the Obligations Identified in 40 C.F.R. § 68.87(c)

40 CFR. § 68.87(0)(5) oovrovrsrrsosossoseeesoesessssesiesesseessssseesseeessssssesss s seeren Dropped
SUDEOLAL ©oeeeveeee et cee et eee et e s et erreeeseeseesteseee e astessesrresaeereenseaneesstsetesaesrestessteraeereesatasae e $ 148,506
Length of Time of Violation (60 MONNS) ....c.eeerureverireoeerremrerssseresseessseoresseeesessne $ 126,000
Size of Violator (Net Worth - $227,027,29.9) ............................................................. $ 195,000
Total Gravity Based Penally ..........cccoviviirimiiieiiieeesirens et crnia et eansa e seescsnsineas $ 469,500
Adjustments

A. Degree of Culpability ..ot b A

B. History 0f VIOLAtIONS .....cccevieriiuieiieieiieievcsese et ses st eren e se s b niens $

C. Good Faith (10% TedUCHION) ..viveieiereriinisreeeririneiaeses o eeessb e eseresasensseesnes ($ 46,950)
D. Economic Impact of the Penalty (Ability to Pay) ..o N/A

E. Offsetting Penalties Paid to Federal, State, Tribal,
and Local Governments or Citizen Groups for the
SAME VIOIAIONS ..ivevviviriietiieicire st e et re s et r e re e e b e sn b ess s s e e snrens $ 0

Total Proposed Penalty ......c.coooiiiiiiiiicc e $ 422,550

Finally. since this case has dragged on for several months. the parties need to reach a
settlement in principle on the penalty by October 17, 2016. In addition, EPA would also like to
see a supplemental environmental project (SEP) propesal from Formosa. If you have any
questions, please feel free to email me at pearson.evan@epa.gov or call me at (214) 665-8074.






Sincerely,

Evan L. Pearson
Senior Enforcement Counsel
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June 28,2016

CONFIDENTIAL SETTLEMENT COMMUNICATION
CONTAINS CONFIDENTIAL BUSINESS INFORMATION  Redacted

Mr. John King -
Breazeale, Sachse & Wilson, L.L.P.
P.O. Box 3197

One American Place, 23" Floor
Baton Rouge, LA 70821-3197

Dear John:

This letter is in response to Formosa’s counteroffer dated April 20, 2016, our April 27,

2016 settlement conference, and Formosa’s May 25, 2016 letter. EPA’s specific response to
Formosa’s arguments regarding each individual count is set forth below. However, I want to
-address the overarching arguments that Formosa raised in the letters and our settlement
conference, namely, the fair notice/non-apparent interpretations of allegedly ambiguous
regulations arguments. According to Table 1 of Formosa’s April 20, 2016 letter, Formosa
argued that eight of the twelve regulations cited as violations were ambiguous. First of all, EPA
does not agree that the regulations are ambiguous. Second, if EPA were to accept Formosa’s
arguments that these regulations were ambiguous (and thus unenforceable), its ultimate effect
would be to eviscerate the RMP program. Other facilities would raise the same arguments,
resulting in a toothless enforcement program and an increased risk of releases which could result
in death, serious injury, and/or substantial property damage. Therefore, EPA rejects Formosa’s
fair notice/non-apparent interpretations of allegedly ambiguous regulations arguments, and will

. analyze Formosa’s response on the merits.

1. Failure to Document Individuals by Name or Position in Organizational Chart
40 C.E.R. § 68.15(c)

Formosa’s RMP System Chart (FPC001), which was submitted to EPA on August 22,
2014, named departments, as opposed to providing names of responsible individuals or positions
(e.g., Superintendent — Maintenance Department), as required by 40 C.F.R. § 68.15(¢c). It was
my understanding at our September 9, 2015 meeting that Formosa was going to submit a
document(s) regarding this issue. It wasn’t untif EPA received Formosa’s April 22, 2016 that
EPA had confirmation that Formosa had complied with 40 C.F.R. § 68.15(e). If Formosa had
previously submitted this document prior to our March 1, 2016 CAFO, EPA would not have
alleged this violation in its CAFO. EPA will drop this Count. However, the revised organization
chart that Formosa submitted (FPC 3246) is more confusing than before. We are not sure how to
fix it.






2. Failure to Maintain Data Used to Estimate Population and Environmental
Receptors for the Offsite Consequence Analyses — 40 C.F.R. § 68.39(¢)

The off-site consequence analysis is done in part to determine whether a process is
Program 1, Program 2, or Program 3. 40 C.IF.R. § 68.10(b)(2) requires a determination whether
the endpoint for a worst case release scenario is less than the distance to any public receptor.
Public receptor is defined in 40 C.F.R. § 68.3 as meaning “offsite residences, institutions (e.g.,
schools, hospitals), industrial, commercial, and office buildings, parks, or recreational areas
inhabited or occupied by the public without restriction by the stationary source where members
of the public could be exposed to toxic concentrations, radiant heat, or overpressure, as a resulf
of an accidental release.” 40 C.F.R. § 68.39(d) provides that one must maintain data to estimate
population and environmental receptors potentially affected.

When EPA requested this information on July 28, 2014, it received only a single page
about population estimates, the Results of Consequence Analysis from RMP Comp, and some
pages from Formosa’s RMP Plan (FPC002 — FPCO14). In its July 28, 2014 request, EPA also
asked for maps for each scenario, but didn’t receive anything. The information that EPA
received on August 22, 2014 was not sufficient to estimate population, public receptors, and
environmental receptors for its off-site consequence analysis.

In your May 25, 2016 submittal, you submitted the population estimate used in the RMP
submitted to EPA. In your April 29, 2016 follow-up e-mail to our meeting, Formosa agreed that
- it “will obtain its support for list of environmental receptors”. No such information was
contained in your May 25, 2016 submittal. Formosa claims that it “also maintained the data used
to estimate public and environmental receplors, to the extent required”. However, your
references to the RMP Guidance (Off-site Consequence Analysis Guidance) is misleading, You
stated that a facility is “not required to develop a list of all institutions and areas; you must
simply check off which types of receptors are within the circle” and “most receptors can be
identified from a local street map”. These statements refer to identifying public receptors in the
RMP Plan. It has nothing to do with maintaining the documentation required by 40 C.F.R. §
68.39(e). The RMP Plan is meant to be a summary; it is not part of the documentation required
by 40 C.FR. § 68.39(e). As stated in the OCA, “besides the information vou are required to
submit in your RMP, you must maintain other records of your offsite consequence analysis on
site. Under 40 C.F.R. § 68.39, you must maintain data used to estimate populations and
environmental receptors potentially affected.” Off-site Consequence Analysis Guidance at 12-4
(emphasis added).

Unless data is added to Marplot, Marplot uses Google Maps. For small circles, one can
make out schools, etc. However, for a large radius (25 mile radius as used by Formosa), it is

impossible to make such determinations from the computer screen. The only way to save your
work is a screenshot, which for which there is an icon. One can save it as an image or copy to
clipboard. We don’t disagree that it can be kept in electronic format. However, it must be the
same file that was used to make the worst case scenario so we can see exactly the information
that Formosa used. Without maps, how can one identify the environmental receptors within the
25 mile radius? Therefore, EPA is not dropping Count Two. The $5,000 proposed penalty
remains the same, since Formosa did not give a counteroffer on this Count.






3. Failure to Compile a Maximum Intended Inventory of Regulated Substances
40 C.F.R. § 68.65(c)(1)(iii) '

EPA requested this information during its July 22 — 24, 2014 inspection, but no inventory
was provided to the inspector during the inspection. Furthermore, according to Formosa’s

If Formosa had previously submitted
this document prior to our March 1, 2016 CAFO, EPA would not have alleged this violation in
its CAFO. EPA will drop this Count.

4. Failure to Identify Hurricanes as a Hazard of the Process - 40 C.F.R. § 68.67
EPA previously agreed to drop this Count.

5. Failure to Ensure that PHA Findings and Recommendations are Resolved in a
Timely Manner — 40 C.F.R. § 68.67(e)

This violation involved findings and recommendations from the June 2008 Siting Study
and the February 2012 PHA Revalidations for the VCM and PVC processes.

There were.
missed deadlines for the VCM and PVC PHA findings and recommendations.

Formosa does not deny that there werc [@lmissed deadlines for the VCM and

PVC PHA findings and recommendations.

For the VCM and PVC PHA findings and recommendations, Formosa developed a
written schedule of when those actions were to be completed. There is no denying that Formosa
failed to meet its own written schedule to complete. separate items for its VCM and PVC PHA
according to the deadline it set for itself. Missing a deadline constitutes a violation.

For example, in Randall Food and Drugs, Inc., OSHA Docket No. 02-1398 (October 27,
2003), the ALJ stated that

[o]nce Randalls resolved to take action on the PHA team’s recommendation, it .
was required under the terms of the standard to complete the action in accordance
with the written schedule it had developed, or {o document the reasons for failing
to complete the actions. Randalls failed to complete the scheduled replacement of
the relief valves as soon as possible or to document the reasons for that failure.
The violation is established.

Slip op. at 8.






. It failed to meet the deadline that it had established for itself. Following the
Randall decision, Formosa is also in violation. Therefore, EPA is not dropping this Count.
Several years had passed since the June 2008 Siting Study and the findings and
recommendations were not satisfactorily addressed. If one doesn’t establish deadlines, there is
no pressure to address the items. There were also .misscd deadlines for the VCM and PVC
PHA findings and recommendations. Potential significant hazards could go unaddressed which
could result in catastrophic results. This justifies the upper level of the major/major matrix
($37.500).

6. Failure to Update PHA Every Five Years - 40 C.F.R. § 68.67(f)

Formosa is not disputing this violation, Formosa proposed a $500 penalty for this
violation. EPA rejects this offer. Formosa was required to update the PVC PHA by
, and the VCM PHA by According to Formosa, the studies began in
Therefore, Formosa didn’t even begin the PHA process until after the PHAs were due.,

In other words, the facilitator
took a fresh look at the processes. A fresh look at the processes can result in identifying and
addressing hazards that weren’t previously considered, such as, what was identified as the cause
of the October 14, 2011 incident (see discussion of Count Seven below). However, EPA will
reduce the proposed penalty from $20,000 to $10,000 [moderate potential for harm and moderate
deviation (lower level)].

7. Failure to Conduct an Adequate PHA for the VCM Process — 40 C.F.R. § 68.67

On or about October 14, 2011, the NE-111 nitrogen heater for the molecular sieves
ruptured. The heater is used to heat nitrogen gas to regenerate the sieve beds. The NE-111
nitrogen heater is part of the VCM process. A hazard associated with the VCM process is over
pressuring the NE-111 nitrogen heater. However, the Incident Report stated that the PHA for the
VCM process failed to recognize the potential for over pressuring the heater without a connected
control device (FPC1265; FPC002916).

In Formosa’s April 20, 2016 letter, Formosa claimed the following:






The
$37,500 penalty remains the same, since Formosa did not give a counteroffer on this Count.

8. Failure to Properly Implement Certain Operating Procedures — 40 C.E.R. § 68.69

On August 18, 2013, Formosa bypassed the low flow interlocks for the HCl, Oz, and
cthylene feed to the D Oxy reactor to prevent the reactor from tripping due to spikes in flow
without following the override procedure. On August 23, 2013, the low flow interlocks for HCI
and ethylene feed to C Oxy reactor and the high flow interlock for O feed to C Oxy reactor were
preemptively bypassed without following the override procedure when an HCI leak was
discovered that had the potential to shut down the plant. FPC1259. Formosa claims that it
implemented its operating procedures, and that EPA’s interpretation that an employee’s failure to
follow written procedures constitutes its failure to implement the procedures is not apparent from
the regulation is not supported by the commonly understood meaning of the word “implement”,

Contrary to Formosa’s assertion, the definition of “implement” fully supports EPA’s
position. According to Dictionary.com, implement (verb) is defined as “to fulfill, perform, carry
out, to put into effect according to or by means of a definite plan or procedure.” In this case,
Formosa develops the appropriate procedure, and then it is implemented (carried out/performed)
by the employees. For example, assume Formosa develops a start-up procedure, Tt is not self-
implementing. It is carried out or performed by the employees. Without the employees, it can’t
be implemented. What good are operating procedures if they are not followed? The same
language “develop and implement” is used in 40 C.E.R. § 68.69(d) — “owner or operator shall
develop and implement safe work practices™. Under Formosa’s logic, as long as Formosa has a
hot work policy, it can’t be penalized if a worker fails to follow the policy and people get killed
as a result. This would be a ridiculous result. Also, Formosa’s argument for this Count
contradicts its argument on Count Nine — Failure to Conduct Management of Change. 40 C.F.R.
§ 68.75(a) provides that “the owner or operator shall establish and implement written procedures
to manage changes,” Formosa admits that it failed fo conduct a management of change (even
though it has a management of change procedures). Thus, Formosa is contradicting itself.
Therefore, the $37,500 penalty remains the same, since Formosa did not give a counteroffer on
this Count.

9. Failure to Conduct a Management of Change — 40 C.F.R. § 68.75

The NE-111 nitrogen heater for the molecular sieves is part of the VCM process. On or
about October 2011, the Respondent replaced the dual action solenoid with a single action
solenoid. The single action solenoid does not have a manual reset. The replacement of a dual
action solenoid for a single action solenoid is not a “replacement in kind”, and thus was a change
in process equipment. The Incident Report stated that Formosa failed to conduct a management
of change (MOC) prior to replacing a dual action solenoid with a single action solenoid.
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FPC1265. Formosa admits that it failed to conduct a management of change, but claims that the
penalty is too high, and application of the penalty policy yields a much lower amount.

Formosa proposed to classify the potential for harm as “major”, and the extent of
deviation as “moderate”, at the lower level or $15,000. However, Formosa’s failure to conduct
an MOC constitutes a major deviation. According to the CAA 112(r) Enforcement Policy, a
“major deviation” occurs when “the violator deviates from the requirements of the regulations or
statute to such an extent that most (or important aspects) of the requirements are not met, resulting in
substantial noncompliance.” Formosa completed failed to conduct a management change analysis, as
opposed to conducting an inadequate MOC analysis. This constitutes a major deviation, and
therefore the proposed penalty remains classified as a major potential for harm/major deviation, or
$37.500.

10. Failure to Correct Timely Deficiencies in 2008 and 2011 Compliance Audits
40 C.F.R. § 68.79(d)

As of the July 2014 inspection, Formosa failed to timely determine and document an
appropriate response to certain findings for both the November 2008 Compliance Audit and the
October 2011 Compliance Audit.

For both Audits,
the October 2011 Audit stated the following regarding the 2008 Audit:

In fact,

In Delek Refining, Ltd., OSHRC Docket No. 08-1386 (May 9, 2011), a 2004/2005 audit
report had 10 outstanding compliance audit findings at the time of the OSHA inspection on
February 28, 2009. The ALJ concluded that “Delek did not exercise reasonable diligence to
promptly determine and document an appropriate response to each of the findings of the
compliance audit, and document that deficiencies have been corrected.” The ALJ also found that
“failure to respond to deficiencies for almost three years was not prompt nor reasonable under
the standard”, and thus found Delek liable. As OSHA stated in Appendix C to its PSM
regulation:

Corrective action is one of the most important parts of the audit. It includes not
only addressing the identified deficiencies, but also planning, followup, and
documentation. The corrective action process normally begins with a
management review of the audit findings. The purpose of this review is to
determine what actions are appropriate, and to establish priorities, timetables,
resource allocations and requirements and responsibilities. In some cases,
corrective action may involve a simple change in procedure or minor maintenance
effort to remedy the concern. Management of change procedures need fo be used,
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as appropriate, even for what may seem to be a minor change. Many of the
deficiencies can be acted on promptly, while some may require engineering
studies or in-depth review of actual procedures and practices. There may be
instances where no action is necessary and this is a valid response to an audit
finding. All actions taken, including an explanation where no action is taken on a
finding, needs to be documented as to what was done and why.

It is important to assure that each deficiency identified is addressed, the corrective
action to be taken noted, and the audit person or team responsible be properly
documented by the employer. To control the corrective action process, the
employer should consider the use of a tracking system. This tracking system
might include periodic status reports shared with affected levels of management,
specific reports such as completion of an engineering study, and a final
implementation report to provide closure for audit findings that have been through
management of change, if appropriate, and then shared with affected employees
and management. This type of tracking system provides the employer with the
status of the corrective action. It also provides the documentation required to
verify that appropriate corrective actions were taken on deficiencies identified in
the audit,

29 CF.R. § 1910.1926, Appendix C, Item 14,

Therefore, EPA is not dropping this count. Since no counteroffer was made, the penalty
remains the same. Given the time frame involved in correcting the violation, thls justifies an
upper limit moderate/moderate classification ($15,000).

11. Failure fo Include the Date Incident Investigation Began — 40 C.F.R.
§ 68.81(d)(2)

EPA previously agreed to drop this Count.

12. Failure to Periodically Evaluate the Performance of Contractors in Fulfilling
the Obligations Identified in 40 C.F.R. § 68.87(c) — 40 C.F.R. § 68.87(b)(5)

On July 28, 2014, EPA requested an example of a contractor periodic evaluation, which
is required by 40 C.F.R. § 68.87(b)(5),
Formosa’s response was received on August 22, 2014, The information submitted
only shows that Formosa only had training records. There were no records that show that
Formosa evaluated the contractors’ performance. On April 21, 2015, EPA requested the latest
evaluations of required under
40 C.F.R. § 68.87(b)(5). In response, EPA received reports for each contractor dated December
18, 2014. These reports were cach S pages long, and provided only a summary of the audit
results. In your May 25, 2016 submittal, Formosa submitted a 34 page report of

does not meet the

requirements of 40 C.F.R. § 68.87(b)(5).





Therefore, this Count remains for [{Sj G However, the penalty calculation is
changed from a major potential for harm, major deviation (low point) to a major potential for
harm, moderate deviation (low point), or $15,000. The violation would not have been alleged
against ([ GG i Formosa has submitted the documents we received on May
25, 2016 in response to either the July 28, 2014 or May 21, 2015 document requests.

Counteroffer
The following is a summary of EPA’s counteroffer. The counteroffer includes a
reduction in the size of violator component due to the information we received regarding the net
worth of Formosa Plastics Corporation, Louisiana.
Summary of Revised Penalty Calculations

Economic Benefit of Noncompliance ..o e, - N/A

Count One — Failure to Document Individuals by Name or :
-Position in Organizational Chart —40 C.F.R. § 68.15(C) .vcveviveiiinciniinniann, Dropped

Count Two — Failure to Maintain Data Used to Estimate Population
and Environmental Receptors for the Offsite Consequence Analyses

A0 CFR. § 68.39(€) rrvorvereeeereeeeereensere oo, ettt $ 5000

Count Three — Failure to Compile a Maximum Intended Inventory
of Regulated Substances — 40 C.F.R. § 68.65(c)(1)(HH) wvoererrvrerviircciieieiceieeeeenn Dropped

Count Four — Failure to Identify Hurricanes as a Hazard of the Process
40 CFRL§608.67 oo s e Dropped

Count Five — Failure to Ensure that PHA Findings and Recommendations
are Resolved in a Timely Manner —40 C.F.R. § 68.67 ..ccccovvriiveciveieoriecniinnenans $ 37,500

Count Six — Failure to Update Process Hazard Analysis Every Five Years
A0 CFRL§B8.07(E) oottt e e st e s st sas et § 10,000

Count Seven — Failure to Conduct an Adequate PHA for the VCM Process
40 CF.RL G 08.67 oottt ettt $ 37,500

Count Eight — Failure to Properly Implement Certain Operating Procedures
40 CFRL § 68.09 oo e s e e s $ 37,500

Count Nine — Failure to Conduct a Management of Change
G0 CTRL G 0875 ot et $ 37,500

Count Ten — Failure to Timely Correct Deficiencies in 2008 and
2011 Compliance Audits — 40 C.F.R. § 68.79(d) wooeevevveei e $ 15,000





Count Eleven — Failure to Include the Date Incident Investigation Began
40 CFR. G OB.8IINZ) oot e s et s aseas s ensensesns Dropped

Count Twelve — Failure to Periodically Evaluate the Performance of
Contractors in Fulfilling the Obligations Identified in 40 C.F.R, § 68.87(c)

40 CFR. § 68.87(BNS) cooireeiieririe sttt et en st as e $ 15,000
STBTOLAL 11vv1vevs e eeee et eesaeeeeee s e eeeseeseee s eest e s e ees e ee s ee s e e e s eessees e ree e $ 195,000
Length of Time of Violation (60 mOnths) .........cc.ocoreiecrmcerrcncniiinnieriorerrennns ............ $ 126,000
Size of Violator (Net Worth - $227,027,299) ..o, $ 195,000
Total Gravity Based Penalty ..ot e e $ 516,000
Adjustments

A. Degree of Culpability ......cccvvceriiiici e s $ 0
B. History of VIOIations ..., $ 0
C. Good Faith ..o e b $ 0
D. Economic Impact of the Penalty (Ability t0 Pay) .ocovevveveevreicieecrec e, N/A

E. Offsetting Penalties Paid to Federal, State, Tribal,
and Local Governments or Citizen Groups for the
SAME VIOLALIOIIS 1vviiiieeieiiiiiii e ittt it e e e bae et ae et e s satsessaessectesrnessrssenenens $ 0

Total Proposed Penally ..........cccocovvieieremerereoeseseeeseeseseeseeeresesesesssssessesesesessressons $ 516,000

If you have any questions, please feel free to email me at pearson.evan@epa.gov or to
call me at (214) 665-8074,

Sincerely,
A=

Evan L. Pearson
Senior Enforcement Counsel
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REGION 8
£ .% 1445 Ross Avenue
M § Dallas, Texas 75202-2733
o
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March 11,2016

CERTIFIED MAIL - RETURN RECEIPT REQUESTED - 7010 1060 0002 1872 6759

CONFIDENTIAL SETTLEMENT COMMUNICATION
~ CONTAINS CONFIDENTIAL BUSINESS INFORMATION  Redacted

Mr. John King

Breazeale, Sachse & leson, L.L.P.

P.Q. Box 3197

One American Place, 23" Floor , .
Baton Rouge, LA 70821-3197 - |

Dear John:

As promised, the following is a brief explanation of our penalty justification for the o
violations set forth in the drafi CAFO. EPA. previously sent you a copy of our draft penalty 5
calculations, along with the Combined Enfor¢ement Policy for Clean Air Act Sections 112(0)(1),

112(x)(7), and 40 C E.R, Part 68, dated June 2012,

Count One — Failure to Document Individuals by Name or Position in -
Organizational Charf — 40 C.F.R. § 68.15(¢c) — Formosa’s RMP System Chart (FPCQ(1)
named departments, as opposed to providing names of responsible individuals or positions (e.g.,
Superintendent — Maintenance Department), as required by 40 C.E.R. § 68.15(¢). Having an
accurate organization chart which defines the lines of authority, roles, and responsibilities of
staff that oversee the risk management program elements will help ensure effective
communication about process changes between divisions, clarify the roles and responsibilities,
and avoid problems or conflicts among the various people responsible for implementing
elements of the risk management program, Therefore, this violation was classxﬁed asa
moderate/moderate lower level violation ($10,000).

Count Two — Failure to Maintain Data Used to Estimate Population and
- Environmental Receptors for the Qffsite Consequence Analyses ~ 40 C.F.R. §.68.39(¢e) -
‘When EPA requested this information, it received qnly a single page about population estimates,
the Results of Consequence Analysis from RMP Comp, and some pages from Formosa’s RMP
Plan (FPC002 — FPC014). This information is not sufficient to estimate population, public
receptors, and environmental receptors for its off-site consequence analysis (significant
deviation). Therefore, this viplation was classified as a mmor/moderate v1olatlon, byt at the
lower level ($5,000).






Count Three - Failure to Compile a Maximum Intended Inventory of Regulated
Substances ~ 40 C.F.R. § 68.65(c)(1)(iii) — EPA rcquestcd this information during its
July 22 — 24, 2014 inspection, however, no inventory was provided to the inspector during the
inspection,

which EPA classified as significant
deviation. This justifies the ypper level of the moderate/moderate matrix ($15,000).

Count Four — Failure to Identify Hurricanes as a Hazard of the Process — 40 C.F.R.
§ 68.67 - According to Appendix C of 29 C.F.R, § 1910.119, the process hazard analysis (PHA)
focuses on equipment, instmmentation, utilities, human actions (routine and nonroutine), and
external factors that might impact the process. These considerations assist in determining the
hazards and potential failure points or failure modes in a process. In addition, hurricanes, along
with tornados and earthquakes are listed as “Major Hazards” in the RMP ESubmit User’s
* Manual under Process Hazard Analysis (which was previously provided to you). Because
"Formosa did have a hurricane plan, EPA classified this as a minor potential for harm, and a
moderate deviation, because Formosa did identify some of the process hazards, and because
- hurricanes are not an uncommon occurrence in Louisiana ($10,000).

Count Five - Failure to Ensure that PHA Findings and Recommendations are
Resolved in a Timely Manner —40 C.E.R. § 68.67(¢) - This violation involved findings and
- recommendations from the June 2008 Siting Study and the February 2012 PHA Revalidations
for the VCM and PVC processes.

If one doesn’t
establish deadlines, there is no pressure to address the items. There were also @ missed
deadlines for the VCM and PVC PHA findings and recommendations, EPA considers the failure
to set deadlines, the length of time that the findings and recommendations went ynaddressed, and
the number of missed deadlines to be substantial noncompliance with the regulations, Potential

. significant hazards could go unaddressed which could result in catastrophic results (major
potential for harm). This justifies the upper level of the major/major matrix ($37,500).

Count Six - Failure to Update PHA Every Five Years ~ 40 C,F.R. § 68.67(f) - A
process hazard analysis (PHA) is one of the most important elements of the risk management
program. A PHA is an organized and systematic effort to identify and analyze the potential
‘hazards associated with the processmg or handling of regulated substances, OSHA and EPA
recognized that the PHA process is not a static process; therefore PHAs need to be revalidated

every five years. A fresh look at the processes can result in identifying and addressing hazards

that weren’t previously considered, such as, what was identified as the "
(major potential for harm - see discussion of Count Seven below). The

which EPA classified as a

- moderate deviation. Therefore, this v1olation was classified as an upper limit major/moderatc
violation ($20,000).






Count Seven - Failure to Conduct an Adequate PHA for the VCM Process —
40 C.F.R. § 68.67 — On or aboyt October 14, 2011, the NE-111 nitrogen heater for the molecular
sieves ruptured.

The NE-111 nitrogen heater is part of the

VCM process.

. EPA considers this to be substantial noncompliance, Given the
damage 1o the heater and the potential that two workers could have been injured (major potential
for harm), EPA. classified this violation as upper limit major/major violation ($37,500).

Count Eight — Failure to Properly Implement Certain Qperating Procedures ~
40 C.F.R. § 68.69 — On August 18, 2013, Formosa bypassed the low flow interlocks for the HCI,
0, and ethylene feed to the D Oxy reactor to prevent the reactor from tripping due to spikes in
flow without following the override procedure. On August 23, 2013, the low flow interlocks for
HCl and ethylene feed to C Oxy reactor and the high flow interlock for Oz feed to C Qxy reactor
were preemptively bypassed without following the override procedure when an HC! lgak was

discovered that had the potential to shut down the plant. FPC1259. EPA considers the multiple

bypassing of the interlocks without following the override procedure to be substantial
noncompliance. According to the Incident Report,,

Given these facts, EPA classified this violation as

upper limit major/major violation ($37,500).

Count Nine — Failure to Conduct a2 Management of Change — 40 C.F.R. § 68.75 —
The NE-111 nitrogen heater for the molecular sieves is part of the VCM process. On or about
October 2011, the Respondent replaced the dual action solencid with a single action solenoid.
The single action solenoid does not have a manual reset. The replacement of a dual action
solenoid for a single action solenoid is not a “replacement in kind”, and thus was a change in
process equipment. The Incident Report stated that Formosa failed to conduct a management of
_ change (MOC) prior to replacing a dual action solenoid with a single action solengid. FPC1265.
_Therefore, there was substantial noncompliance with the MOC regulation. The fact that the
solenoid was not involved in the incident is irrelevant. Failure to conduct an MOC is a major
- contributing factor to a number of incidents-that EPA has investigated. There is a major
potential for harm when there is a change to process equipment, chemicals, and procedures.

3






Therefore, EPA is justified in classifying this violation as an upper limit major/major violation
($37.500).

Count Ten - Failure to Corrget Timely Deficiencies in 2008 and 2011 Compliance
Audits — 40 C.F.R. § 68.79(d) — As of the July 2014 inspection, Formosa failed to timely
determine and document an appropriate response to ¢ertain findings for both the November 2008
Compliance Audit and the October 2011 Compliance Audit. Going from the July 2014
inspection, over 5 ¥ years have passed since the November 2008 Compliance Audit was
completed and over 2 ¥ years have passed since the October 2011 was completed. Given the
time frame involved in correcting the violation, this JuStlﬁeS an upper limit moderate/moderate
classification ($15 000)

Count Fleven — Failure to Include the Date Incident Tnvestigation Began — 40 C.F.R,
§ 68.81(d)(2) - Since this violation was classified as a lower level minor/minor violation, no
further explanation is needed since this is the lowest classification ($500).

: Count Twelve - Failure to Periodically Evaluate the Performance of Contractors in
Fulfilling the Obligations Identified in 40 C.F.R. § 68.87(c) - 40 C.F.R. § 68.87(b)(5) - In.
many cases, contractors are directly involved in a potential or actual release or are injured as a
- result of a release. Companies that use coniractors need to establish a screening process to
ensure they hire coniractors who can do the job without compromising safety. Using the wrong
contractor increases the potential for a release. On July 28, 2014, EPA requested an example of
a contractor periodic evaluation for
- The contractor evaluation is required by 40 C.E.R. § 68.87(b)(5), Formesa’s response was
received on August 22, 2014. The information submitted only shows that Formosa only had
iraining records. There were no, recprds that show that Formesa evaluated the contractors’
performance. This item was identified in Formosa’s 2008 PSM Audit (Tiem 79). FCPQ03047,
However, this item was not closed until - which EPA considers to be substantial
noncompliance with the regulations. Thus, this violation was classified as a major/major
violation, but at the lower level (330,000).

If you have any questions, please feel free to call me at (214) 665-8074 or e-mail me at
pearson, evan@epa gov.

Sincerely,

b L o

Evan L. Pearson
-Senior Enforcement Counsel
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March 1, 2016

CONFIDENTIAL SETTLEMENT COMMUNICATION
CONTAINS CONFIDENTIAL BUSINESS INFORMATION  Redacted

Mr. John King

Breazeale, Sachse & Wilson, L.L.P.
P.O. Box 3197

One American Place, 23 Floor
Baton Rouge, LA 70821-3197

Dear John:

As you know, EPA conducted a Clean Air Act inspection at the I'ormosa Plastics
(Formosa) facility in Baton Rouge, Louisiana from July 22 — 24, 2014, In a letter dated April 21,
20185, EPA requested additional information regarding the inspection from Formosa. In that
letter, EPA stated that after we had a chance to review the information you submitted, we would
like to set up a meeting with Formosa fo discuss issues relating to the inspection. On September
9, 2015, a meeting was held to discuss the potential violations. After the meeting, EPA received
some information we previously requested and also requested additional information regarding
certain mechanical integrity inspections. In the meantime, Region 6 recently obtained a Clean
Air Act waiver from I3PA Headquarters and the U.S. Department of Justice. As such, EPA is in
a position to begin settlement negotiations on the case. 1 enclosed a copy of a draft Consent
Agreement and Final Order (CAFQ) in an earlier e-mail.! The CAFO sets forth in detail the
following violations, which were previously set forth in our August 4, 2015 letter. A brief
description of the violations is also set forth below:

1. Failure to Document Individuals by Name or Position in Organizational Chart
40 C.F.RR. § 68.15(¢c)

Formosa’s RMP System Chart (FPC001) named departments, as opposed Lo providing
names of responsible individuals or positions (e.g., Superintendent — Maintenance Department),
as required by 40 C.¥.R. § 68.15(c). 1t was my understanding at our meeting that Formosa was
going to submit a document(s) regarding this issue. EPA never received such a document.

' Both the draft CAFQ and AQC have not been approved by upper management, | will
fet you know when this occurs and if any changes are made. However, based on past experience,
[ do not expect any changes to be made by upper management,

Dout~ o aififeb /[- soo o877 yk/k/






2. Failure to Maintain Data Used to Estimate Population and Environmental
Receptors for the Offsite Consequence Analyses — 40 C.F.R, § 68.39(¢)

When EPA requested this information, it received only a single page about population
estimates, the Results of Consequence Analysis fromm RMP Comp, and some pages from
Formosa’s RMP Plan (FPC002 — FPC014). This information is not sufficient to estimate
population, public receptors, and environmental receptors for its off-site consequence analysis.

3. Failure to Compile a Maximum Intended Inventory of Regulated Substances
40 C.F.R. § 68.65(c)(1)(iii)

EPA requested this information during its July 22 — 24, 2014 inspection, but no inventory
was provided 1o the inspector during the inspection.

4. Failure to Identify Hurricanes as a Hazard of the Process — 40 C.E.R. § 68.67

According to Appendix C of 29 C.F.R. § 1910.119, the process hazard analysis (PTA)
focuses on equipment, instrumentation, utilities, human actions (routine and nonroutine}, and
external factors that might impact the process. These considerations assist in determining the
hazards and potential failure points or failure modes in a process. In addition, hurricanes, along
with tornados and earthquakes are listed as “Major Hazards” in the RMP ESubmit User’s
Manual under Process Hazard Analysis (which was previously provided to you).

5. Faikure to Ensurc that PHA Findings and Recommendations are Resolved in a
Timely Manner — 40 C.F.R. § 68.67(¢)

This violation involved findings and recommendations {from the June 2008 Siting Study
and the February 2012 PHA Revalidations for the VCM and PVC processes.

missed deadlines for the VCM and PVC PHA findings and recommendations,

6. Failure to Update PHA Every Five Years - 40 C.F.R,
§ 68.67(f)

Formosa updated and revalidated the PHA for the VCM process in June 2006. Formosa
was required to update and revalidate the PIA for the VCM process by June 2011, but failed to
update and revalidate the PHA for the VCM process until February 3, 2012, Formosa updated
and revalidated the PHA for the PVC process on May 17, 2006. Formosa was required to
update and revalidate the PHA for the PVC process by May 17, 2011, However, Formosa failed
to update and revalidate the PHA PVC process unti] Febroary 16, 2012.

There were . '






7. Failure o Conduct an Adcquafc PHA for the VCM Process — 40 C.F.R. § 68.67

On or about October 14, 2011, the NE-111 nitrogen heater for the molecular sieves
ruptured. The heater is used to heat nitrogen gas to regenerate the sieve beds, The NE-111
nitrogen heater is part of the VCM process. A hazard associated with the VCM process is
overpressuring the NE-111 nitrogen heater. However, the Incident Report stated that the PHA
for the VCM process failed to recognize the potential for overpressuring the heater withouf a
connected control device (FPC1265; FPC002916).

8. Failure to Properly Implement Certain Operating Procedures — 40 C.F.R. § 68.69

On August 18, 2013, Formosa bypassed the low flow interlocks for the HCL, Oz, and
ethylene feed to the D Oxy reactor lo prevent the reactor from tripping due to spikes in flow
without following the override procedure. On August 23, 2013, the low flow interlocks for HCI
and ethylene feed to C Oxy reactor and the high flow interlock for O, feed to C Oxy reactor were
-preemptively bypassed without following the override procedure when an HCI leak was
discovered that had the potential to shut down the plant. FPC1259

9. Failure to Conduct a Management of Change — 40 C.¥.R. § 68,75

The NE-111 nitrogen heater for the molecular sieves is part of the VCM process. On or
about October 2011, the Respondent replaced the dual action solenoid with a single action
solenoid. The single action solenoid does not have a manual reset. The replacement of a dual
aclion solenoid for a single action solenoid is not a “replacement in kind”, and thus was a change
in process equipment. The Incident Report stated that Formosa failed to conduct a management
of change (MOC) prior to replacing a dual action solenoid with a single action solenoid.
FPC1265. The fact that the solenoid was not invelved in the incident is inelevant,

19, Failure to Correct Timely Deficiencies in 2008 and 2011 Compliance Audits
40 C.F.R. § 68.79(d)

As of the July 2014 inspection, Formosa failed to timely determine and document an
appropriate response o certain findings for both the November 2008 Compliance Audit and the
October 2011 Compliance Audit.

11. Failure to Inchade the Date Incident Investigation Began — 40 C.F.R.
§ 68.81(d)(2)

This violation relates to the incident report for the August 23, 2013 bypass. As the
Incident Repott stated: .






an incident report
was required {o be prepared, as required by 40 C.F.R. § 68.81. 40 C.F.R, § 68.81 requires that
the incident report must include the date on which the investigation began. [[EIiEHEGTGTGN

12. Failure to Periodically Kvaluate the Performance of Contractors in Fulfilling‘
the Obligations Identified in 40 C.F.R. § 68.87(¢) — 40 C.F.R. § 68.87(b)5)

On July 28, 2014, EPA reguested an example of a contractor periodic evaluation, which
is required by 40 C.I.R. § 68.87(b)(5), for
Formosa’s response was received on August 22, 2014. The information submilted
only shows that Formosa only had training records. There were no records that show that
FFormosa evaluated the contractors’ performance.

The draft CAFQ also proposed a civil penalty of $763,000. Iincluded a copy of EPA’s
penalty calculations and the CAA 112(r) Combined Enforcement Policy (which describes the
methodology of how the penalty was calculated) in an earlier e-mail. Therefore, EPA is offering
Formosa a short period of time to conduct prefiling negotiations. Although EPA and Formosa
have previously met to discuss these polential violations, if Formosa wishes 1o have another
meeting, we can arrange a meeting in the near future. In addition, you will notice the section of
the CAFO “Supplemental Environmental Project™ was left blank. EPA is extremely interested in
Formosa undertaking a community-based supplemental environmental project (SEP). 1 have also
previously sent you via e-mail, a copy of EPA’s SEP Policy and the NextGen Guidance, Since
EPA is providing Formosa with the opportunity for pre-filing negotiations, I have also included a
copy of a proposed tolling agreement for your signature in the same e-mail,

Finally, I'PA needs documentation that all of the violations set forth in the CAFO have
been cotrected or resolved. Based on our records, it appears that Counts 1, 2,4, 5, 7, 10 have not
been corrected. Therefore, I have sent you via an carlier e-mail a draft Administrative Order on
Consent (AOC) which requires Counts 5, 7, and 10 1o be ¢orrected within a certain time periods.
We believe that Counts 1, 2, and 4 may have been corrected or can be correeted within a short
period of time. Therefore, we have not included those Counts in the draft AOC. However, we
will need documentation that these violations have been corrected before we can settle the case
or else they will be needed to be included in the AOC.






If you have any questions, please feel free to call me at (214) 665-8074 or e-mail me at
pearson.cvan@epa.gov,

Sincerely,

o {"‘-‘"““l‘)
;‘A/'E‘-‘--- é / _../ﬁ—a./f—-«-‘v—""-‘ ’’’’

Evan L. Pearson
Sentor Enforcement Counsel











